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ABSTRACT 

The impact of the Supreme Court decision in 
National Labor Relations Board v. Teshiva university case i 
considered in this literature analysis. This landmark decis 
that the full-time faculty members at the private Yeshiva 0 
exercised supervisory and managerial functions and were the 
entitled to the benefits of collective bargaining under rhe 
Labor Relations Act (NLPA) • The iitmediate effect of the Sup 
Court's ruling on Yeshiva University itself was to suspend, 
terminate, the unionization of the faculty. Although a tota 
20 private colleges and universities have broken off negoti 
refused to bargain with faculty uiiiions, there has not teen 
widespread movement by college administrations to claim imm 
collective bargaining under the NLHA. The most likely cours 
future is judicial rather than legislative or administrativ 
most likely result of this case-by-case approach is a fairl 
and gradual application of the Supreme Court's holding in Y 
There is not likely to be very much impact of the decision 
colleges and universities. It is suggested that the signifi 
of faculty in academic affairs, and their relatively minor 
upon economic matters is congruent with a dual track approa 
this apprcach shared authority and faculty senates can be p 
in the academic area, and faculty collective bargaining uni 
allowed, but the scope of bargaining is strictly limited. T 
the professional literature in the legal decisions is consi 
(SW) 
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In search of the meaning of Yeshiva 



Perry Alan Zirket 

In February 1980 the Supreme Court decided the case of National 
Labor Relations^ Board v. Ves/r/va Unf^ersfty, 4A4 U.S. 672 (1980). 
It Is generally agreed thai Yeshfva Is a landmark decision con- 
cerning collective bargaining In higher education (see The Chroni- 
cle of Higher Education, March 3. 1980). Although more than a 
year has passed since the decision, controversy continues over 
the meaning of Yeshiva. This issue of "Research Currents" ad- 
dresses current questions atK)ut the impact of this important' 
court decision. 

1. What did ttie Suprame Court say In Yeshfva? 

The decision was issued by a cioseiy divided (5 to 4) Court. The 
majority opinion, written by Justice Lewis Poweii, held that the 
full-time faculty members of the private Yeshiva University exer- 
cised supervisory and managerial functions and were therefore 
not entitled to the benefits of collective bargaining under the 
National Labor Relations Act (NLRA). Rejecting the National 
Labor Relations Board's (NLRB) arguments, the majority cited the 
standard from the Court's previous decisions In the industrial 
arena: that "managerial empjoyees" are those who develop and 
implement employer policy. The majority found that Yeshiva's 
faculty met this standard by exercising (1) absolute authority in 
the academic area (e.g.. by deciding what courses would t>6 
offered, when they would t>e scheduled, and to whom they would 
t>e taught, as well as by determining teaching methods, grading 
poflcles, and matriculation standards); and (2) significant authority 
In other central policies of the institution (e.g., by effectively 
deciding which students would be admitted, retained, and gradu- 
ated and by occasionally determining the size of the student 
body, the location of a school, and the tuition to be charged). 

The majority did not say whether Yeshiva's fulKtime facul- 
ty memt?ers fall within the NLRA's explicit exclusion for 
supervisory employees. They declined to decide this issue, 
having found the managerial exclusion to tse determinative 
(444 U.S. at 682). Nor did the majority extend its decision to : 
all private colleges and universities, or even to all faculty 
memt>ers at Yeshiva University, noting: 

It is plain, for example, that professors may not t>e excluded 
merely because they determine the content of their own 
courses, evaluate their own students, and supervise their own 
research. There thus rr^y be institutions of higher learning 
unlike Yeshiva where the facultfles] are entirely or predomi- 
nantly r>onmanageriel. There also may be faculty members at 
Yeshiva and like universities wtxj propcrV could be Included in 
a bargaining unit. It may be that a rational line could be drawn 
between tenured and unlenured faculty members, depending 
upon how a faculty is structured and operates. But we express 
no opinton on these questions, tor it is clear that the unit ap- 
proved by the fNLRBl was far too broad. {444 U S. at 690 n.31) 
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The dissenting opinion by the four remaining Justices object- 
ed to the **blind trans plantin g " of princip l es deve loped In the. 



industrial sector into the academic arena and found the majority's 
"vision clouded by its failure fully to discern and comprehend the 
nature of the faculty's role in university governance" (id. at 696). 
Judging the analysis of the NLRB to be accurate, the minority 
opinion concluded that Yeshiva's faculty members do not fit 
either the supervisory or managerial exclusions. Noting the eco- 
nomic exigencies in higher education today, the minority warned 
that "frjather than promoting the Act's objective of tunneling 
dissension t>etween employers and employees into collective bar- 
gaining, the Court's decision undermines that goal and contrib- 
utes to the possibility that 'recurring disputes [will] fester outside 
the negotiation process until strikes or other forms of economic 
warfare occur.' " (672 U.S. at 705) 

2. What wero th9 Immediate effects of Yeshlvm on private Institu- 
tions of higher education? 

The immediate effect of the Supreme Court's ruling on Yeshiva 
University itself was to suspend, if not terminate, the imionlzation 
of the faculty. The University's counsel (Bodner 1960) noted that 
the putative faculty union had considered challenging the applica- 
tion of the Court's decision to current circumstances by asserting 
that the facts had changed significantly since the Yeshiva case 
first began over six years ago. A report In The Chronicle of Higher 
Sducatlon (WatKlns, June 9. 1960) Indicated that the faculty's corv 
slderation of another representation petition to the NLRB has 
t^een put aside pending the administration's response to a faculty 
request for greater participation in University affairs. A subse- 
quent Issue of the Chronicle (Sept. 15. 1980) reported that Yeshiva 
University has adopted a debt-restructuring plan to allow the insti- 
tution to discharge most of Its approximately $61 million debt by 
1982. However, faculty participation in developing this plan was 
not mentioned. 

The immediate effect of the Court's decision on other private 
institutions of higher education has received more extensive 
attention. The result has t>een delay for Institutions already in liti- 
gation as well as for those in less crystallized conflict akx>ut 
unionization (Fiske 1960). In the Boston University case, ttie 
Supreme Court vacated the Judgment of the First Circuit Court of 
Appeals that department chairpersons were employees covered 
by the NLRA and remanded the case for further consideration In 
light of Yeshiva (Trustees of Boston University v. NLRB, 446 U.S. 
913 [1980]). When the First Circuit in turn remanded the case to 
the NLRB, the Board began hearings to determine the status of 
department chairpersons and faculty members In light of Yeshiva 
(Walklns, Sept, 22, 1980; Chronicle. Jan. 19. 1981). The NLRB has 
ordered similar hearings to determine the status of faculty mem- 
l^ers at Daemon College in New York and at the University of 
New Haven. 

At the request of the NEA-af filiated union at Salem Colfege, 
the NLRB recently dismissed a case Involving that private Institu- 
tion in West Virginia. The union had concluded that the mana- 
gerial exclusion clause would apply to the department chair- 
persons. Although the decision effectively eliminated collective 
bargaining at Salem College, it did not bar the union from seeking 
to organize faculty memt^rs mto a new unit that would meet the 
Yeshiva criteria (Chronicle, Jan. 19, 1981). The AFT-af filiated union 
at Ithaca College in New York has petitioned the Supreme Court 
to review a decision by the Second Circuit Court of Appeals, 
which dismissed their lawsuit against the College for refusing to 
negotiate (Chronicle, Oct. 6. 1980). The College had maintained 
that the faculty wore not covered by the NLRA. While the Second 
Circuit did not definitively back the issue, the Court dismissed the 
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case on procedural grounds because the NLRB lhad refused to 
hold additional hearings on the faculty's status following the 
Yeshiva decision (Nhsca CoHege v. NLRB, 623 F.2d 224 [2d CIr. 
19801). 

Other post* Ves/i/va suits charging unfair labor practices under 
the NLRA for failure to bargain involve Catholic University School 
of Law in Washington, O.C.. {Chronicle, March 31. 1980). Drury 
College in Missouri {Chronicle, Oct. 6, 1380). and Adrian College 
In Michigan (Maeroff 1980). Institutions that have termmated 
negotiations to renew expired contracts with faculty unions in the 
wake of Yeshiva Include Stevens Institute ot Technology {Chroni- 
cle, April 28, 1980). Cottey College. Florida Memorial College. 
Lorretto Heights College. Polytechnic Institute of New York, and 
the C.W. Post Center of Long Island University. 

Other institutions that have brol^en off negotiations for first 
contacts with newly certified unions Include Curry Coliege, 
Duquesne University Law School, and the University of Albuquer- 
que. A faculty election to select a bargaining representative was 
called off at ViUanova University (WatkinS. June 9. 1980). A region- 
al director for the NLRB recently ruled that the faculty at Stepfiens 
College In Missouri met the Yeshiva test and therefore were not 
entitled to coverage under the NLRA. The faculty union at Ste- 
phens is reportedly appealing the ruling to the full NLRB (Chroni- 
cle, March 9. 1981). Although a total of over 26 private colleges 
and universities have broken off negotiations or refused to bar- 
gain with faculty unions, there has not been a widespread rush 
by college administrations to claim immunity from collective bar- 
gaining under the NLRA. Thus, the overall picture shows a slow- 
ing, rather than a cessation, of unionization and bc^rgaining activi- 
ties at private colleges and universities (Stetson 1980). 

3. What will be the eventual eHects otf Yeshiva on private Instltu- 
tione of higher education? 

Judicially, there are three alterr^atives for determining the eventual 
effects of Yeshiva on private insMtutions of higher education. A 
broad interpretation of the Supreme Court's decision by ti\e fed- 
eral judiciary will amount to what Harvard Professor Oavid 
Kuechle has called "the death knell for faculty unions in private 
colleges and universities In the United States" (1980). On the 
other extreme, Yale Professor Julius Getman. the general counsel 
for the American Association of University Professors, predicts 
that the Supreme Court will reverse the Yeshiva decision as a 
result of the litigative strategy being developed by the AAUP in 
concert with the AFT. NEA. and NLRB {Chronicle, June 30. 1980).* 
An intermediate and more likely alternative is that the federal 
courts will interpret the Yeshiva decision somewhat narrowly, lim- 
iting Its applicability to other institutions that show that their 
faculty members have virtually absolute authority in academic 
affairs and significant authority in other Institutional policies. 
Although the decisions interpreting Yeshiva ^*ave been infrequent 
and peripheral thus far. tney seem to support this conservative 
prediction. For example, in a case deciflad less than three 
months after the Supreme Court's Yeshiva decision, the Ninth 
Circuit Court of Appeals refused to excuse the failure of Stephens 
Academy of Art (in California) to raise the managerial employee 
exclusion in earlier hearings before the NLRB. The basis for the 
Ninth Circuit's ruling was its finding that the Supreme Court's 
decision applied only to "mature" universities where faculties 
have a significant policy making role {Stephens Institute v. NLRB, 
620 F.2d 720 [9th Cir. 1980]). In another case decided almost eight 
months after Yeshiva, the Fifth Circuit Court of Appeals indicated 
In a footnote; "Yeshiva University was a ^ tding based to a 
great part on the extended p*^ - rular facts of that case. Yeshiva 
University is run on a truly cotlegial basis. As a group, the 
Yeshiva faculty truly manages its schoor' {Berry Schools v. NLRB, 
627 F.2d 692. 705 n. 10 [5th Cir. 1980)). 

Perry Alan Zirkel is cfean and professor. Graduate Scr>ool of Educaion. Lenign 
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Beyond the courts, there are two legislative and administra- 
tive actions that could play a role In determining the eventual 
effect of Yeshiva on private institutions of higher education. The 
more dramatic alternative Is legislative: an attempt to amend the 
NLRB so as to place faculty memt>ers expressly within the pur- 
view of the NLRA. and thus outside its managerial and super- 
visory exciusions. The AAUP launched a legislative campaign in 
mid-l9a0 for this purpose {Chronicle, June 30, 1980). but the pro- 
posed amendrnent langiulshed In the last term of the 96th Con- 
gress. Us passage may be hampered by the Reagan administra- 
tion^ which has promised less government Interference ^n the 
private sector 

In the absence oi an amendment, constraint and clarity coulc 
also be achieved throuQih the NLRB's rarely used rule-making 
powers. The suggestion that the NLRB apply a rule-making pro- 
cedure for university facuUies, like the one It used for symphony 
orchestras, was proffered by legal commentators prior to Yeshiva 
(Kahn 1973; 'M^ard and DiGlovanOi 1970). Such a procedure 
offers the advantage of securing informed opinions and relevant 
data from a wide array oC interested parties. In 1971. the Board 
rejectee^ the AAUP's request to use rule making to determine tha 
ctlterla for faculty tsargainlng units. However, in the previous yea 
the NLRB had exercised this function when It decided to assert 
jurisdiction over private colleges and universities with annual 
revenues totaling one million doliars or more (Kahn 1973). 

Kahn's article (1973) was cited in the lower court's opinion In 
the Yeshiva case to tend support to the view that *'[a]bsent a Ie2 
islative amendment, it would seem that an appropriate method U 
expiore fully the special problems created by the Board's as- 
sumption of jurisdiction here would t^e by rule making" (562 F.2d 
at 703 [2d Cir 1978]). In the same year, a sister circuit acknowl- 
edged that '^some of the problems in academia might t>etter be 
addressed by rule making than by an ad hoc. case-by-case deter 
mi nation" {Trustees of Boston University v. NLRB, 575 F. 2d 301. 
305 list Cir. 1976]). Such an approach still is feasible, though 
improbable; at this point the resulting rules would have to fit wit 
in the boundaries of Yeshiva and could be challenged in the fed- 
eral courts. 

Ir. sum. the most likely route is judicial rather than legislative 
or administrative, and the most likely result of this case-by-case 
approach is a fairly narrow and gradual application of the Su- 
preme Court's holding In Yeshiva. In any event, private colleges 
and universities remalr^ within the jurisdiction of the NLRA. 
Collective bargaining remains mandatory for many employees irt 
non-faculty positions, and it Is at least voluntary for those in 
faculty ranks. 

4. What will be the likely effects of Yeshiva on publto institution: 
of higher education? 

Since public coHeges and universities do not fall within the cov€ 
age of the NLRA. these institutions have experienced no immed 
ate or direct effects of the Yeshiva decision. However, there ma^ 
be some indirect effects. In the approximately 26 states where 
public institutions of higher education are not covered by a col- 
lective bargaining statute (Henkel 1980). there may t>e some dels 
in providing statutory protection to faculty memt>ers at such Ins 
tutions. '. 

In those other states where faculty members of public insti- 
tutions are covered by legislation modeled after the NLRA and 
where .public employee relations t>oards are amenable to pri- 
vate sector developments. Yeshiva may well have some impact 
{Chronicle, March 3. 1980; Flygare 1980). However, the significaa 
ly greater duration and extent of collective bargaining in public 
higher education has established an overall momentum which Ic 
likely to limit these effects. 

5. Are there any effects of Yeshiva common to both public and 
private Institutions of higher education? 

Although the climate of collective bargaining in higher educatioi 
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Is partially clouded by Yeshiva, opposing interest groups are cer- 
tain to continue litigation and efforts to enact legislation. Com- 
mentators have speculated about otfier possible outcomes. For 
example, Maeroff (1930) suggests that one result could be more 
faculty involvement in governance, as colleges and universities 
seek either to meet the Yeshiva criteria or to avoid its conflict. 
Another ot>sc ^er suggests that ''mature" universities may devel- 
op new structures as an alternative to collective bargaining 
(Stamato 1980). 

8. What role. If any, did ll>e profeasionai literature play In the 
Yeshiva litigation? 

The Initial Judicial decision In the Yeshiva case, which was ren- 
dered by the Second Circuit Court of Appeals (583 F.2d 686), 
contained some references to the professional literature. The 
court cited several secondary sources In the legal literature, 
especially Kahn*s (1973) law review article mentioned above. To 
a lesser extent, the Second Circuit referred to the literature of 
higher education, such as Kadish's articles in the AAUP Bulletin 

(1972) . The latter references were limited to an Illustration of the 
divergent views surrounding the issue of collective bargaining in 
higher education and an explanation of the collegial concept of 
"shared authority/* 

The majority and dissenting opinions of the Supreme Court in 
Yeshiva made more frequent use of the literature of higher educa- 
tion. These references were attributable at least in part to the 
sources cited In the briefs of the parties and the amici curiae. 
The majority opinion, for example, cited four t>ooks and the Kahn 

(1973) article in Us historical exposition of the "shared authority'* 
concept, including a 1971 volume by Baldridge which was re- 
ferred to In the briefs of the NLRB and AAUP. The majority simi- 
larly cited three books, including Mortimer and McConnell (1978), 
tOMpport its finding that thd faculty's, profoc clonal intora&l& ara 
t*ie same as the university's. Finally, the majority cited other ref- 
erences from the literature of higher education, including the 
American Association for Higher Education's (1967) report, which 
had been mentioned in the briefs for Yeshiva University and the 
NEA. While acknowledging the dissent's "citing (of] several sec- 
ondary authorities" in rebuttal, the majority retreated along tradi- 
tional and narrow lines by asserting: *'tn any event* our decision 
must be based on the record before us. Nor can we decide the 
case by weighing the probable oenefits and burdens of faculty 
collective bargaining . . . That, after all, is a matter for Congress, 
not this Court" (444 U.S. at 690 n.29). 

The dissenting opinion refers to many of the same books as 
the majority but interprets them differently. Moreover, it but- 
tresses its interpretation with position papers by union advocates. 
Thus, the minority says that Baldridge characterizes t:?e "mature" 
university as having dual authority, with parallel hierarchical and 
professional networks, rather than shared authority, and it supy- 
ports this view with a law review article by Matthew Finkin (1974), 
former counsel for the AAUP. Similarly, the dissent sees faculty 
collective bargaining as a protective rather than offensive activity 
and confirms Its view with an article In the Chronicle (Nielsen and 
Pollshook 1979) which is an advertisement paid for by the AF=T. 

7. Does the professional literature support the Supreme Court's 
majority view or Its dissenting opinion in Yeshiva? 

Although t>oth the majority and minority cited Baldridge's (I97i) 
theoretical perspective on university governance, they neglected 
his subsequent em*pirical studies. His initial study, combining 
extensive survey research with selected case studies, was re- 
ported in successive kx>oks (Baldridge and Kemerer 1975, 1978). 
The follow-up study was previewed recently In a periodical article 
(Kemerer and Baldridge 1960). Among the findings of the follow- 
up study are: (1) that faculty senates and unions have apparently 
reached a stable level of coexistence at most campuses where 
collective bargaining has bean In operation for five or more years; 



(2) that very little expansion of c^^ntr^^ dualized governance items 
has occurred at Institution^ Vil^^ a history of bargaining; and 

(3) that union chairperson^ ^0 ^%sa convinced today than they 
were In 1975 that collective ^^^aJninfi has democratized unlversi 
ty decision making. 

Similarly, the majority ^d ^l^^enting opinions both cited 
Mortimer and McConnell'^ (197^) portrait of university governance 
but they Ignored the empi^^al ^tu<jjeS of this subject summarizoi 
in the same book. For ex^|fipl^» AAH^ (1967) found in a survey o: 
34 institutions of higher eq^^ca^^^n th£>t approximately 75 percent 
of the institutions were ch^/'Q^^^tized administrative doml> 
nance or privacy. Mortimer NicC^nnell (1978) simitarly sum- 
marized early studies by AjX^f^ (3vjnno and Mortimer which 
found that when faculty rti^mtT^i^ e)f^^ls^ shared or primary 
authority, their Influence \v^s Mn^iie^ to academic matters. A 
more extensive study by Q^rb^Hrio (1^75) indicated that faculty 
memt>ers had a significant f^l^ ^ ac^^^mic affairs, a less clearly 
effective role in personnel att^i^^ ^nd a negligible role in eco- 
nomic matters. Baldridge ^^rner^^ {19V5) had similar findings 
about the perceived inflUQf^^Q ^t faci^'^ senates at private lilDeral 
arts colleges. While these r^su't^ generally confirmed the major- 
ity opinion's view of acad^gfilc ^l%clsl°n n^aking, they also sup- 
ported the dissenting Justi^ds' *c>cu5 on economic matters — 
which, after all, is at the CoC® the f^ancSatory area of collectlva 
t^argalning. 

& Is there a legal approach ^^oser agreement with the empiri- 
cal findings of the profas^t^*' lltertf^tire? 

Yes. The significant role fao^l^ in academic affairs, and their 
relatively minor Influence vj^^ ^onO'Tilc mailers is congruent 
with what Baldridge and K^rn^^'^r (id^S, p. 228) called a *'dual 
track*' approach. Under th|^ apPtoacI^ traditional virtues and 
vohiciM of tho c o n ogiaJ-tty^to*^> ^uct* Aft sluirod authority and- .. 
faculty senates, are preseiy^ the academic area; however, 
the more modern mechani^^^ coK^tlve bargaining is protecle- 
in the economic area. Faculty ^r^its ^'a allowed, but the scope o 
bargaining Is strictly llmlt^, "^^^s, tn® dual role of faculty mem- 
t>ers is recognized (Mortln^^f a^q McDonnell 1978. p. 56), but the^ 
may not have it t>oth way^ ^a^a Issues at the same time 

(Corson 1975, p. 201). 

The dual track approat^ft Iff ^j^emP'Ifled In practice at the 
University of Hawaii (Baldri^Q^ ^975, P- 28). Similarly, when the 
chancellor of Long Island (jnlvet^ity was aisked what his institu- 
tion intended to do in light ^^s/?/VA he said that when the cur 
rent contract expires his i^e^sd t>^ay ^aeK to limit the scope of cc 
lective bargaining to salary an<d telat^ milters (Fiske 1980). The 
dual approach has also t%^n ^^tg^i^rated in the elements of 
Kahn's (1973) proposed arr^^ndn^^pj to the NLRA and in some 
state court decisions Invoiylntf l^^blfc collies and universities. 
In Keene State College Bi$jCai^<^ri AS^oci&tlon, 411 A.2d 156 
(1980), the Supreme Court H^psi^lra ruled that the doc- 

trine of exclusivity— which /^H^^^^ only the elected bargaining 
agent to represent the facu^ty'^ interests — need not bar the 
existence of advisory facu|^ <^^<>»mittaas. Citing decisions by 
New Jersey's Supreme C^^fX ^^kx XUC New York Public Employ- 
ment Retations Board, th^ (f^^^t\\\n0 justices of Michigan's 
Supreme Court In the Central f^i^f^^gan University case (273 N.W 
2d 21 [Mich, 1978D, argueti for ^ rostflctlvo interpretation of the 
mandatory area of bargair^j^Q. ^he California and Montana sta* 
tutes which specificaUy pta^eo^ the scared governance system Ir 
higher education also foll^^^^ ^^^^ this approach. Douglas (1979) 
concluded that dual govern^n^^Q rnod®ls merit further exploration 

A somewhat similar scijtitlc?f^ y^,as 'ormulated by the Carnegio 
Commission (1973) concepit of '^^ode^^'minallon." Under this ap- 
proach, which Is illustrate^ t>y ^est ^errnany's system of em- 
ployee relations and Great ^f^^Ws ftiodel of academic unionism 
negotiations are conducted on ^ niul^l lnstitutional level with re- 
spect to economic issues ^nd intamal governance mech* 
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anisms with respect to academic matters. This two-tiered ap- 
proach seems to have particular possibMllles for multi-campus 
university centers. In any event, such suggestions demonstrate 
the need to determine the scope of bargaining units In tandem 
with the scope of mandatory bargaining. 

9. What roNi cm professlonaMlteraturo-play'ln post-Yesftrytf tegat 
defilMratlonB? 

Although courts must rely on the particular facts of the Individual 
case* they — and even more, legislatures and administrative agen- 
cies—can benefit from more general data. Institutions of and IndU 
viduais in higher education should Ije a prime source of such 
i^ackground data, not only t^ecause of their direct stake In the 
outcome but also because of their unique capabilities and 
responsibilities. CoMeges and universities should t)e the forum for 
Informed and creative debate. More Importantly, they should bo 
the source of more extensive research about collective bargaining 
In higher education. 

Courts need to go to school — the meaning, after all, of 
Yeshlva — to t^etter understand the milieu of their decision making 
In this area. Justice Powell's concept of limiting collective bar- 
gaining to non.tenured faculty at Yeshlva-iike universities does . 
not take Into account the current complexities of higher educa- 
tion. In order to avoid such mlsconceptfons, more current empiri- 
cal and ethnographic studies of collective bargaining in higher 
education should be added to the educational and Judicial record. 
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